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INTRODUCTION

An estimated 67% of people in city and county jails around the country are there because they
cannot meet the cash bail imposed upon them pretrial. This is over 400,000 people
nationwide.!

Pretrial detention has a detrimental impact on individuals, families, and communities. Being
incarcerated pretrial can cause a person to lose their job, custody of their children, their housing,
and hinders a person's ability to prepare for their future court date, leaving them unprepared for
their defense.2 A 2017 study published in the Stanford Law Review found that pretrial detention
“causally increases the likelihood of conviction, the likelihood of receiving a carceral sentence,
the length of a carceral sentence, and the likelihood of future arrest for new crimes.”3

All individuals being detained pretrial in Dauphin County are held in the Dauphin County
Prison. As of June 2022, the prison population was 922.4 The Dauphin County prison refuses to
release pretrial incarceration data themselves and have previously stated that “data is not
available in neat categories that offer a clear reflection of the breakdown.”s This makes it very
difficult to learn more about the rates of pretrial incarceration and how bail affects different
groups of people because the information is not easily accessible. Despite this, learning about
bail and incarceration in Dauphin County is incredibly important. Aside from the
aforementioned consequences of incarceration that someone may face after they are released,
there are many dangers associated with imprisonment itself. Like In the Dauphin County Prison
specifically, there were 77 incarcerated people on mental health or suicide watch as of June.®

Additionally, there is an ongoing investigation of the death of an incarcerated person at DCP in
2021. Prison staff pepper sprayed him, put a spit hood over his head, and forced him into a
restraint chair, leading him to fall into a coma and later die.” The Prison is denying responsibility
for the individual’s death, stating only that he was hospitalized following a “medical event.”8
This incident is not isolated and was actually the fourth incarcerated person to die at DCP that
year as of only July 29.9 10

Because Dauphin County doesn’t keep track of this data that is of vital public importance,
Dauphin County Bail Fund has conducted a study on individuals held at Dauphin County Prison
due to unpaid cash bail. We compiled information from all Dauphin County criminal docket
sheets for the first half of 2022 to create a dataset. From this data, we found that there was a vast
racial disparity in who was being assessed unpayable bail amounts most often. Additionally, we
encountered specific judges who assigned unpayable bail at a higher rate compared to the
others. All of this is especially critical as public information because Magisterial District Judges,
who decide bail, are elected officials, meaning that the public has direct decision-making power
over who is able to serve in this role.

The use of cash bail undermines the presumption of innocence and denies people
their freedom despite the fact that they haven’t even been convicted of a crime.
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EXECUTIVE SUMMARY

In total, there were 913 cases of individuals confined in the Dauphin
County Prison because of unpaid cash bail in the first half of 2022
alone

Of those cases, five Magisterial District Judges (Michael J. Smith, Paul
T. Zozos, David O’Leary, Hanif L. Johnson Sr., and Marian Urrutia)
were responsible for nearly 60%

Cash bail is disproportionately assigned to Black individuals in
Dauphin County. Although Black people comprise only 19.2% of
Dauphin County’s population, they account for 53% of cases of people
remanded to Dauphin County Prison in the first six months of 2022
simply because they could not make bail.

Pennsylvania’s legal code states that MDJs must take a person’s
financial ability into account when assigning bail. Magisterial District
Judges are not following the rules when assigning bail.

Magisterial District Judges are elected officials who can be held
accountable for their policies and choices.



Overview

What is Cash Bail?

Cash bail is assigned to some defendants that have been deemed eligible for release from jail
pretrial. It is meant to be assessed only when less restrictive measures have been deemed
inadequate. It is not meant to be used as a punishment, or solely to keep an individual incarcerated.
Cash bail is a payment imposed by a judge prior to a defendant’s trial which allows the defendant
to essentially buy their freedom as they await their trial. Cash bail isn’t judges’ only option when
trying to ensure that people return for their court date. They could opt to impose very small cash
amounts, such as $1, making it a nominal bail. Another option is unsecured bail, in which a
monetary penalty is only imposed if the conditions of bail are violated, such as the defendant
failing to attend their court date. Or, rather than imposing a monetary requirement at all, they can
release people on their own recognizance (ROR), where a defendant promises to attend their court
date.

If assigned cash bail, the defendant has the choice of either posting the bail amount or being
confined in prison while they await trial. In theory, cash bail is a way to ensure that people who are
awaiting trial will return for their court dates. If the defendant shows up to court, the money will be
returned to them at the end of the trial process regardless of the verdict. Bail is meant to incentivize
the defendant's return to court but is not meant to create an unbearable burden or act as a
punishment for the defendant. Unfortunately, in practice, this is just what bail has become.

People who do not have the money to meet cash bail often have to turn to bail bonds companies.
These for-profit companies are essentially controlled by the insurance industry, whose main goal is
not to help people get free but to make money. They take a fee off of someone (often 10% of the
bail amount) in order to put up their bail in exchange for an assurance that the person will show up
for their court date. But, unlike people who are able to pay bail out of pocket, these individuals
never get their fee back. They are out whatever money they have to give the bonds company - even
if their case gets dropped two minutes after bail is posted. It essentially operates as a poverty tax
and disproportionately impacts Black communities and poor communities. Meanwhile, the bail
bond industry makes about $2 billion annually.*!
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Overview

Who Assigns Bail?

Each aspect of bail — from the type to the amount — is decided during the preliminary arraignment
or hearing. This is the first stop in the criminal justice system following an arrest. This is where
Magisterial District Judges come into play. At this time, the MDJ has full discretion to assign bail
if they choose to do so, as well as the bail amount. It is important to note that pretrial detention is
meant to be a last resort, only to be used when less restrictive means are inadequate.

When assigning cash bail, MDJs are supposed to account for a person’s financial status and
refrain from assigning bail which the person would not reasonably be able to pay. Additionally,
Judges are not allowed to assign bail amounts based on the perceived heinousness of the alleged
crime. According to a new bail rule passed earlier this year, MDJs must also provide a written
rationale supporting the bail that they have chosen to assign. We have found no written rationale
on any docket sheet, and it seems that in order to access this information, a specific request must
be made to the courts.

Who Can be an MDJ?

The role of Magisterial District Judge is an elected position, with terms lasting six years. The
annual salary for an MDJ is $98,565.12 There are relatively few requirements to become an MDJ —
candidates must be between the ages of 21 and 75, a resident of the county for at least a year, and
either a Bar Association member or certified through a training course.:3 Many MDJs do not
actually have a legal background.



How Did We Conduct This Study?

Court dockets are made publicly available by the state of Pennsylvania, but the state does not do
any type of data compilation on its own. This means that in order to have any understanding of
how many people are held on bail, who these people are, and the amounts of bail assigned,
individuals and organizations have to compile the data themselves. This is crucial information to
know because it gives us a greater understanding of the ways in which cash bail affects groups of
people disproportionately. In addition, this type of data can give insight into which Judges assign
unmeetable bail amounts more frequently. This is especially meaningful to those who are eligible
to vote because the role of MDJ is an elected position.

The data was collected from the Unified Justice System of Pennsylvania Web Portal (UJS), which
is the state database for court dockets. The data includes all Dauphin County cases from January
1, 2022, to June 30, 2022, in which a judge imposed cash bail and the defendant was then
confined because of an inability to pay that bail. In this dataset, the “bail amount” refers to the
initial amount set by the MDJ at the preliminary hearing. Later changes in the amount of bail or
bail type are not reflected in this data.

Limitations

Because we have to compile all of the data by hand, we have to assume that each docket was filed
correctly and that the searches include every docket. This means that all numbers listed in this
report represent “at least” how many cases actually exist of people held on bail.

Additionally, in Pennsylvania, criminal docket sheets categorize Latinx individuals as white,
rather than including Latinx as its own group. There are multiple limitations because of this.
Firstly, this inhibits research about the specific experiences of Latinx people in the criminal justice
system. Additionally, the “practice of including Latinx people in the ‘white’ category can make the
white-black gap in racial disparities appear smaller than it actually is.”14

This report does not take detainers or holds into account. If an individual is on community
supervision (probation or parole) from a prior legal proceeding, or subject to immigration
detention, those particular agencies can lodge a detainer meaning that even if bail were to be paid,
the individual would remain incarcerated (either at Dauphin County Prison, or another facility)
until those other prior issues are adjudicated. Since Dauphin County does not provide statistics on
how many currently incarcerated people have which types of detainers, we are unable to delineate
how many individuals may be electing not to pay cash bail due to having a detainer. Dauphin
County Bail Fund has and will continue to ask for the county to provide these statistics in order to
provide a more nuanced and comprehensive look at pretrial detention in Dauphin County.

The report also cannot account for circumstances where a defendant may choose not to pay bail
for other reasons. For example, time held pretrial may count towards time served. In that case, a
defendant may choose not to pay their cash bail, even if they are able to, for purposes of
shortening the duration of an imposed sentence.



Findings

Sheer Numbers

In total, there were 913 cases of individuals confined in the
Dauphin County Prison because they were unable to post bail
in the first half of 2022 alone. Those six months represent 181
days in total, meaning that on average, just over five
people per day were assigned unmeetable bail.

The most cases of unmeetable bail occurred in March and
April, which could be dependent on the number of holidays in
those months and the number of days in the month compared
to shorter months, like February.

Number of Cases Per Month
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Findings

Racial Breakdown

The data shows a vast disparity in who is affected by unmeetable cash bail. Data from the first half of
2022 indicates that in Dauphin County, Black individuals are disproportionately imprisoned because of
an inability to pay bail. During this time period, 53% of those held on bail were Black, while just over
40% were white. These numbers already show racial disparities, but those disparities become even more
stark when compared to the racial makeup of Dauphin County as a whole. In Dauphin County, less than
20% of the population is Black, compared to over half of those held on bail.
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MDJs

There are fifteen total magisterial district judges in Dauphin County; each covering a different
area of the county. MDJs exercise a lot of power over people who have been arrested, as they are
the first stop for many in the criminal justice system following their arrest. The graph below
shows the number of times each Dauphin County MDJ assigned a bail amount that the
defendant could not or did not pay in the first half of 2022. There were 913 cases, totaling
$47,348,776 in assigned bail that was not met. Five MDJs in particular showed up in these
dockets more frequently than the rest — Judges Michael J. Smith, Paul T. Zozos, David O’Leary,
Hanif L. Johnson Sr., and Marian Urrutia. These five judges are responsible for nearly 60%

(58.26%; 532 out of 913) of cases where a person was unable to meet the bail imposed by an
MDJ.

Amount Held on Bail Per Judge
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MDJs

MEET YOUR MDJs

MDJ Michael J. Smith

The most egregious offender in 2022 so far has been Judge Michael J.
Smith, with 135 cases of individuals held on bail. Judge Smith represents
district 12-2-01. He does not have a law degree, nor did he attend law
school. Instead, his prior experience in the legal system was in law
enforcement. Smith was a Swatara Township Police Officer for 27 years,
where he served as a detective as well as a SWAT team leader and physical
fitness coordinator. With 135 cases, Smith accounts for nearly 15% of
those imprisoned because of unpayable bail.

Smith became an MDJ through appointment in 2005, as the interim
replacement for a retiring judge. He was elected to a full six-year term in
November of that year and has been serving ever since. Smith is a
Republican, but he cross-files in the Primaries, enabling him to run under
both the Republican and Democratic tickets. As a result, Smith ran
unopposed.15: 16

MDJ Paul T. Zozos

Next is Judge Paul T. Zozos, with 116 cases. He represents district 12-2-
05 in Harrisburg. Zozos followed in the footsteps of his father, Judge
George Zozos, becoming a Dauphin County Magisterial District Judge in
2015. He won the Democratic primary and was subsequently elected,
running unopposed in the general election that year.7

MDJ David O’Leary

Judge David O’Leary comes in at a close third, with 106 cases. He also
represents Harrisburg, covering district 12-1-04. O’Leary has been serving
Dauphin County since his appointment in 2016, and he won as the
incumbent in the Democratic primary the next year. Similar to Zozos and
Smith, O’Leary ran unopposed in the general election. His current term
ends in 2023, when he will be up for reelection.8
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MDJs

MDJ Hanif L. Johnson, Sr.

Fourth is Judge Hanif L. Johnson, Sr., with 96 cases. Johnson represents
district 12-1-05, also in Harrisburg. Johnson has an interesting
background with the criminal justice system, having spent time in prison
multiple times himself for minor offenses. He reportedly turned his life
around after becoming involved with track and field in high school, and
later pursuing the sport at Penn State, where he earned a B.S. in
Economics.!9 In an interview, Johnson explained that he hoped to be an
ally to his community through his position as an MDJ, rather than an
outsider working against those in Harrisburg. He stated: “you have single
moms that can’t pay a parking ticket; I have the control to make life easier
for her, rather than someone from out of town who don’t understand that
$100 ticket might be too much for her and she ends up in jail over that
ticket.”20 As one of the top 5 judges in the county with the most instances
of individuals jailed because they were unable to make bail, it’s interesting
that this would be his public platform.

MDJ Marian Urrutia

Following Johnson is MDJ Marian Urrutia, with 79 cases. She represents
district 12-1-01. There is almost no information about Urrutia online. She
was new to the court as of 2021, so it will be interesting to see how she
progresses in the position and how often she assigns bail in the future.

MDJs rely on your vote — here is when each of these judges is up for reelection:

JOHNSON

District
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Town

Harrisburg
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Town

Susquehanna

2023 David O’Leary; Michael J. Smith; Hanif L. Johnson, Sr.

2028 Paul T. Zozos; Marian Urrutia
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How Much Bail Are MDJs Assigning?

Here are the amounts of cash bail that have been assigned across this time period:
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Overall, the median bail amount across this time period was $25,000. This is important for a few
reasons. First, the per capita income in Dauphin County is just over $35,000.2* This means that the
median bail amount assigned is almost as much as many in Dauphin County would make in an entire
year. It’s unreasonable to expect an individual to hand over this amount of money, even to secure their
freedom. Second, studies show that over half of Americans do not have enough in savings to afford even a
$1,000 emergency expense, let alone $25,000 bail.22

How is this Legal?

It’s not. Legally, MDJs should not be assigning unpayable levels of cash bail. The Pennsylvania legal code
states that when assigning bail, “the amount of the monetary condition shall be reasonable,” and that the
judge must assess the “financial ability of the defendant” when determining the amount.23 According to
this law, bail is not meant to lead to imprisonment. Instead, it should be used as a means to incentivize
the defendant to return for their court dates. By assigning unpayable amounts of bail, MDJs are abusing
their position of power to incarcerate individuals before they’ve even been given a guilty verdict.

Similarly, in their 2020 study of Pittsburgh policing and bail practices, the Abolitionist Law Center found
that “judicial inquiry concerning a defendant’s ability to pay bail is rarely undertaken, even though it is a
constitutional requirement.”24
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Conclusions

What Does All of This Tell Us?

The data shows that over these six months, Black defendants were targeted disproportionately by
unpayable bail. This is in line with a larger trend of Black and minority individuals being faced with
incarceration because of bail at a far higher rate than white people.25 Additionally, while Dauphin County
is about 70% white, Harrisburg is a Black-majority city. Many of the most egregious MDJs are based in
Harrisburg city limits.

What Questions Remain?

Additionally, this study did not look at the total number of cases dealt with by each MDJ, so it is
currently impossible to know if each judge handles a similar number of cases, or whether some deal with
a far heavier case load relative to the rest. This could possibly affect which judges assign unreasonable
bail most often, as a percentage of the total cases they handle rather than just the raw numbers. What is
clear is that MDJs do not have exactly equal caseloads.2¢

Dauphin County’s Courts Departments does keep worksheets on individual MDJ caseloads, though the
latest data does not include the time period covered in this study.2”

Another contributing variable in the racial disparity could be arrest rates. The data does not include
information about who is being arrested overall, so it is possible that a large part of the racial disparity
could originate in policing and who police are choosing to arrest - and the district attorneys who uphold
those arrests and charges.

Again, a lot of this information is unavailable because the Administrative Office of Pennsylvania Courts,
local police departments, and district attorneys choose not to compile this data themselves, leaving the
burden of research on individuals and organizations. Leaving this court information intentionally obtuse
is very convenient for a court system which aims to maintain the status quo.
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